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Consent of the Governed 

• We hold these truths to be self-evident, that all men are created equal, that they are 

endowed by their Creator with certain unalienable Rights, that among these are Life, 

Liberty and the pursuit of Happiness. — That to secure these rights, Governments 

are instituted among Men, deriving their just powers from the consent of the 

governed.  ~The Declaration of Independence 

• The American Republic and Representational Democracy = the right to self-

governance and duly elected representatives. 

 

 

Bev Harris, Black Box Voting 

o There is a constitutional hierarchy of rights. For rights at the highest and 

most fundamental level, such as the right to self-governance and the right to 

freedom, it is not possible to pass a valid law which abridges them. Thus, 

even though a law could be passed to permit slavery, it would violate the 

fundamental and highest-level right to freedom. The same goes for any law 

which prohibits the public from self-governance by transferring control over 

essential election information from the public to government insiders, 

,corporate insiders, or any other entity. 

o The right to self-governance is a foundational pillar of the constitution, 

and was spelled out even before the constitution in the Declaration of 

Independence. The Declaration of Independence provides the right to alter 

our government.  

[W]henever any Form of Government becomes destructive of these ends, it is the Right of the 

People to alter or to abolish it, and to institute new Government, laying its foundation on 

such principles and organizing its powers in such form, as to them shall seem most likely to 

effect their Safety and Happiness.  
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o Article 1, Section 4 of the United States Constitution provides the mechanism 

for altering our government: elections prescribed by the state legislatures.  

[The Times, Places and Manner of holding Elections for Senators and Representatives, shall be 

prescribed in each State by the Legislature thereof; but the Congress may at any time by Law 

make or alter such Regulations, except as to the Place of Chusing Senators. 

 

o The constitution also contains the words "representatives chosen every 

second year by the people" and legal scholars, like Larry Tribe in his book 

The Invisible Constitution, understand this to mean self-governance is a right 

embedded in the foundation of the constitution itself. 

o In the Declaration of Independence, the right to self-governance actually 

precedes and forms the basis for the constitution itself. What this means is 

that voting rights cannot be transferred to the city, the county, election 

officials, or any other entity, and even if some citizens were to agree to that, 

they cannot transfer other citizen's rights. For example, if one man agrees to 

become a slave, he cannot discard the right of freedom for others. In the same 

way, because our right to self-governance is a highest level right, no one 

person or set of persons can agree to waive that right, or transfer it to others, 

on behalf of other citizens. 
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Concealed Vote Counting in America 

 

 

 

Nancy Tobi, Hands-On Elections 

Computerized voting equipment began to be used in America's elections in the mid-1960s, 

expanded in the 1980s, exploded in use after the 2000 election, and now counts the lion’s 

share of America’s total ballots. With computerization came privatization of our elections 

as well.  Your ballot and votes—the mechanism by which all your other rights are 

secured—have been claimed as the private property and trade secrets of corporate 

computerized voting machine industrialists.   

These private for profit corporations seize our ballots, count them in secret, tell us what the 

results are, and then lock away the records, denying citizens and even candidates access to 

inspect and verify our own votes in our own elections. 

 

Computerized voting, whether via the internet, touch screen machines (DRE), or optical 

scanners, tabulates the votes electronically, unseen by the human eye and concealed from 

public oversight. Freedom and consent of the governed requires public oversight of 

government. We cannot simultaneously have secret trials and still maintain our civil rights. 

We cannot have secret police and a fair system of justice. We cannot have secret vote 

counts and free elections.  

It’s a very simple concept. 
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The Constitution and Concealed Vote Counting 

 

Andi Novick, Election Transparency Coalition (ETC) 

• ETC founder and attorney Andrea Novick’s extensive legal research has unearthed a 

wealth of Court of Appeals precedence for the essential principles of a democratic 

electoral system including: 

o the need for public observability/transparency at all stages of the electoral 

process, while each step is being taken and not just after the fact; 

o the responsibility of the legislature to protect the integrity of the elections by 

enacting rules designed to eliminate all known opportunities for fraud; 

o the requirement that an accurate, verified, completed count be ascertained 

on election night, while the public surveillance provided at the poll site is 

continuous; 

o the requirement that publicly observed physical evidence of the count be 

created and preserved, which evidence takes precedence over any evidence 

created outside of public view; 

o forbidding the government from having exclusive control over any essential 

step of the electoral process; 

o the requirement that the evidence of the count be preserved inviolate for 

judicial review and as still another safeguard against fraud. 

• By employing a mutable technology and hiding the counting process, election 

officials, candidates and the public are deprived of both eyewitness and physical 

evidence of error or fraud: malware can erase all evidence of how the software was 

programmed to miscount the votes…. At the conclusion of this new computerized 

electoral process we are left without reliable evidence or proof that would enable 

candidates or the public to challenge erroneous results in a judicial proceeding. 

Effectively denying judicial recourse for deprivation of a constitutional right is 

the ultimate constitutional offense. Art. I, §§ 1 and 6. ”  

• Denying a transparent electoral process that enables our election officials and 

observers the ability to observe, safeguard and ascertain the at-elections count 

violates the explicit constitutional right against disfranchisement” (Art. I, §1) 

• There is even precedence for the worthlessness of tallies created under cover of 

concealment. When the lights temporarily went out during a canvass, the Court of 

Appeals found “the opportunity to commit fraud existed” rendering the tally ‘so 
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uncertain and unreliable that it could not be used for any purpose, and its value as 

evidence was wholly destroyed. 

 

 

 

Reclaiming our Public Elections 
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What Needs to Happen To Reclaim Our Public Elections? 

• Public oversight of the four essential voting system components: 

o Who can vote (the voter list) 

� Commit to a firm voter list before the election begins and make sure it 

is available on request to the public 

o Who did vote (the participating voter list) 

� Commit the data on who voted immediately and make it available to 

the public on request (or better, some locations publish it on the web, 

publishing early voting participating voter list daily and election day 

list within 48 hours) 

o The Ballot chain of custody 

� Commit vote count data before the ballots are moved (signed, publicly 

posted poll tapes) 

o The vote count 

� Public hand counting at the polling place (this is currently being done 

in over 1000 U.S. locations). 

� Allow the public to videotape the faces of every ballot scanned into a 

voting machine, while at the polling place (this was recently requested 

in an Illinois county by the Northern Illinois Tea Party). 

� Using a separate scanner, scan all ballots that went into the voting 

machine while at the polling place. (Humboldt and Yolo Counties in 

California scan all the ballots and make them available to the public on 

CD and/or on the Web, but they are not yet doing this at the polls, 

which introduces a chain of custody issue.) 

� Promptly and publicly commit the interim precinct-level results data 

by vote method (i.e., publish interim precinct level results on the web; 

some counties now do this every 30 minutes). 

� Handle adjustments to interim data transparently. 

� Promptly disclose adjustments and have supporting documentation 

available. 

� Promptly publish all audit and report documents on the Web. There 

are a few dozen electronic detail reports available with all electronic 

voting systems, available at the touch of a button. This is perhaps the 
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simplest and most powerful way to get a significant improvement in 

transparency immediately. 

� NOTE: Three kinds of voting place an unsustainable burden on chain 

of custody: 

• Absentee voting (should be capped at need only) 

• DRE voting is impossible to develop public chain of custody, 

should not be used 

• Internet voting is impossible to develop public chain of 

custody, should not be used 

 

How Do We Reclaim Our Public Elections? 

It is an excellent time to start flexing the public right to authenticate elections! 

• We cannot transfer authentication of the election process itself to any governmental 

agency or third party, since doing so alters our form of government by removing 

self-governance. 

• We cannot, should not, and need not depend on any governmental agency or any 

organization to authenticate our elections. Any citizen can do this, as Marilyn Marks 

is proving in Colorado, and many others are proving in New Hampshire. 

 

Follow the Simple 4-Step V.O.T.E Strategy! 

• FIRST VERIFY the type of voting system used in your state. 

• SECOND OBSERVE the voting process and identify all challenges and obstacles 

preventing public oversight of the four essential voting system components. 

• THIRD THINK and brainstorm solutions to overcome each challenge. 

• FOURTH EVANGELIZE and organize your community to implement the solutions. 
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Overcoming the Challenges and Removing the Obstacles 

Here are examples of some the challenges you may need to work to resolve. 

• If your state has replaced local polling places with large regional sites, then you’ll 

need to reverse this to reinstate local polling places with manageable numbers of 

ballots for counting. 

• If your state has forced absentee voting (mail-in voting), then you’ll need to reverse 

this to reinstate local polling places with manageable numbers of ballots for 

counting. 

• If your state is using computerized voting systems, then you’ll need to revert to 

hand counted paper ballot systems. 

• If your state produces excessively lengthy ballots with many ballot questions, 

referenda, and other items mixed in with political races, then you’ll need to simplify 

the ballots by splitting them up into manageable sized ballots for public hand 

counts. 

• If your election officials refuse to provide you necessary information and 

documentation, you’ll need to persist while filming, uploading, and publicizing their 

obstructionist tactics on Youtube. 

• If your state supports home rule and local control, then pass local ordinances and 

laws prohibiting concealed vote counting, just as we did in Lyndeborough, New 

Hampshire! 

• If your election officials don’t know how to conduct publicly observable vote counts, 

then obtain training materials and teach them how to do it. 

 

Reclaim Publicly Observable Vote Counts 

Nearly 100% of America’s polling jurisdictions have hand-counted paper ballot elections within 

living memory.  And nearly 27% of America’s polling jurisdictions are already doing it: hand-

counted, paper ballot election administration. We know how to do it. It’s simple, it’s cost effective, 

and eminently do-able in every polling place in the country.  

Publicly observable vote counting is possible even in large cities because it’s not the size of the city 

that matters; it’s the number of registered voters in any given polling place or precinct, i.e., the 

number of ballots that have to be counted on election night. 



               Reclaiming Our Public Elections 

 

nancytobi.com P a g e  | 9 October 22, 2011 

The average number of ballots processed through any polling place in the country is under 1000. 

Many states have laws limiting the number of registered voters in any given polling place or 

precinct. New York, for instance, has a legal limit of 1,150 registered voters for every precinct. This 

means that regardless of the population even in New York City, poll workers in every precinct only 

need to count 1,150 ballots at most. 

Some New Hampshire towns hand count up to 3,600 ballots on any given Election Night! And at a 

cost significantly less than the average cost paid to private corporations to program a single 

machine in a single election. The costs of printing paper ballots, hiring local community hand 

counters, and even bringing in a specialized manager, if need be, are much lower than the 

investment into computerized voting equipment requiring continual upgrades, maintenance, and 

specialized storage space. 

 


